N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

JOHN JOHNSON,
Pl ai ntiff,

V. Civil Action No. 90-1397

ROCKY MOUNTAI N HELI COPTERS,
Def endant .
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REPORT

GARY L. LANCASTER
United States Magi strate Judge

This is an action for wongful discharge. At thetine
thisactionwas filed, plaintiff was aresident of All egheny County,
Pennsyl vani a. Defendant is a Uah corporationwithits principle
pl ace of business in Provo, Utah. Jurisdictionis predicated upon
diversity of citizenship. Beforethe court is defendant's notion for
summary judgnent. For the reasons set forth herein, the notion

shoul d be granted.

. BACKGROUND

The follow ng material facts are undi sputed.

The def endant owns and oper ates a nati onwi de hel i copter
service which provides transportation for patients to and from
various hospitals. Plaintiff isadulycertifiedhelicopter pilot.

Plaintiff alleges that on July 22, 1981, he entered i nto an oral



contract of enpl oynent wi th def endant wherei n he was t o be provi ded
conti nuous enploynent so | ong as he conpetently and faithfully
perfornmed the duties assignedto him Since 1982, he was enpl oyed
as a helicopter pilot at defendant's Life Flight operati on based at
Al | egheny General Hospital, Pittsburgh, Pennsylvani a.

On March 29, 1990, he received instructions to make a
patient pickup at t he Washi ngt on Pennsyl vani a Hospital. However,
during the flight, an enginecowingfell fromthe helicopter and
damaged t he bl ades whi ch creat ed a hazardous condition for plaintiff
and his passengers. The m ssion was aborted and the plaintiff
returned to the hone base at All egheny General Hospital.

Plaintiff contends that thecowingfell as aresult of
the failure of a defective and worn cowing |l atch. Neverthel ess, as
aresult of theincident, defendant summarily di scharged plaintiff.
Def endant' s stated reason was that plaintiff violated conpany policy
withrespect tosafetyinfailingto conduct apreflight i nspection
and certain specified "wal k around procedures."” According to
def endant, had plaintiff done so, he woul d have noti ced t he unl at ched
or defective cow ing.

Def endant noves for sunmary judgnment on t he basi s t hat
Pennsyl vani a does not recogni ze a cause of action for wongful
di scharge of an at-will enployee. In opposition, plaintiff first

asserts that Utah | awshoul d apply, not Pennsylvanialaw. Inthe



al ternate, he contends that shoul d Pennsyl vani a |l awapply, there
exi st genui ne i ssues of material fact whi ch precl ude defendant's

mot i on.



1. STANDARD OF REVI EW

Sunmary judgnent i s proper when t he pl eadi ngs and evi dence
onfile showthat "thereis no genuineissue asto any nmaterial fact
and ... the noving party is entitledto ajudgnent as a matter of
law." Fed.R Civ.P. Rule 56(c). A"material fact" is one whose
resolution will affect the ultimte determ nati on of the case.

S.E.C v. Seaboard Corp., 677 F.2d 1289, 1293 (9th Cir. 1982).

To denonstrate entitlenment to summry judgnent, the
def endant, as the nmoving party, is not required to refute the
essential elenments of the plaintiff's case. The def endant need only
poi nt out theinsufficiency of theplaintiff's evidence offeredin

support of those essential el ements. Cel otex Corp. v. Catrett, 477

U.S. 317, 322-23 (1986); Matsushita Electric Industrial Co. v. Zenith

Radi o Corp., 475 U.S. 574 (1986); Houser v. Fox Theatres Managenent

Corp., 845 F. 2d 1225, 1229 (3d Gr. 1988). Once t hat burden has been
met, the plaintiff nust identify affirmative evi denceof record which

supports each essential el enent of his cause of action. Andersonv.

Li berty Lobby, Inc., 477 U S. 242, 256-57 (1986).

Therefore, in order to defeat a properly supported notion
for summary judgnment, a plaintiff can not nerely restate the

al I egati ons of his conplaint, Farmer v. Carl son, 685 F. Supp. 1335

(MD. Pa. 1988), nor can he rely on self-serving conclusions

unsupported by specific factsintherecord. Plaintiff nmust point



to concrete evidence inthe record which supports each essenti al
el ement of his case. Celotex, 477 U S at 322-23. If theplaintiff
fails to provide such evidence, then heis not entitledtoatrial
and defendant is entitled to summary judgnent as a matter of | aw.

Wth these conceptsinmnd, the Court turnstothe nmerits

of defendant's npotion.

I11. DI SCUSSI ON

A. Choice of Law

Afederal court sittingindiversity nust apply the choice
of lawrul es of the forumstate in determ ning whichstate'slawto

apply tothe substantive i ssues beforeit. Klaxon Co. v. Stentor

Electric Manufacturing Co., 313 U. S. 487 (1941); Blakesley v.

Wl ford, 789 F. 2d 236, 238 (3d Cir. 1986). As this actionis brought
inthe United States District Court for the Western District of
Pennsyl vani a, Pennsylvania's choice of lawrules apply to this
personal injury action.

I n determ ning which state's | awshoul d be appliedina
gi ven case, Pennsyl vani a courts require an anal ysis of the policies
and i nterests underlying the case as set forthinthe Restatenent
(Second) view, commonly known as t he nost significant rel ationship

test, Giffithv. United Airlines, Inc., 203 A 2d 796 805 (Pa. 1964),

whi ch considers the follow ng contacts:



(a) the place where the injury occurred;

(b) the place where the conduct causing theinjury
occurred;

(c) thedomcile, residence, nationality, place of
i ncor poration and place of business of the
parties, and

(d) the place where the relationship, if any,
between the parties is centered.

Additionally, in a breach of contract case, section 188 of the
Rest at enent (Second) Conflict of Laws directs a court to exam ne t he
following factors: 1) the place of contracting; 2) the place of
negotiation of the contract; 3) the place of performance of the
contract; 4) thelocation of the subject matter of the contract; and
5) the domi cile, residence, place of incorporation, or place of
busi ness of the parties.

I n summary, to determ ne which state's |awgoverns, it is
not sinply a question of counting the nunber of contacts each of the
conpeti ng states have, but the court nmust wei gh the contacts on a
gqualitative scale accordingtotheir relationtothe policies and

interests underlyingtheissuesinquestion. Melvillev. Anerican

Home Assurance Co., 584 F. 2d 1306 (3d Cir. 1978). SeealsoCipolla

v. Shaposka, 267 A.2d 854 (Pa. 1970).

Taking al | these factors into account, we concl ude t hat
Pennsyl vania | aw applies to this case. W accept plaintiff's

avernent that the enpl oynent rel ati onshi p was negoti at ed and f or ned



inUah, the site of defendant's hone of fice. But, even thoughthe
enpl oynent rel ati onship was fornedin Uah, it was contenpl ated by
the parties that plaintiff would actually be enployed in
Pennsyl vania. Clearly, Pennsylvania has as nuch interest in
regul ating therights and obligations of citizens enpl oyed here, as
Ut ah has inregul ating the rights and obligations of its enpl oyers
| ocated there. Thus, we do not consi der the pl ace when t he contract
of enmpl oyment was formed as significant.

O greater wei ght, however, is that plaintiff was enpl oyed
i n Pennsyl vani a and t he events which gaverisetothis |awsuit took
pl ace i n Pennsyl vani a. Moreover, after his discharge, plaintiff
sought and recei ved unenpl oynent conpensati on benefits under
Pennsyl vani a' s Unenpl oynment Conpensation Law. 43 P.S. § 751et seq.
Inthislatter regard, it i s somewhat i ncongruous for plaintiff to
recei ve the benefit of Pennsylvanialawarisingout of the severed
enpl oynment rel ati onshi p, but contend that Wah | awactual | y gover ned
the parties' rights and obligations during the enploynent
relationship itself.

W concl ude t hat al t hough Ut ah does have certai n contacts
inthis mtter, Pennsylvania' s contacts are qualitatively superior

and Pennsyl vani a | aw shoul d govern the acti on.

B. Wongful Discharge




I n the absence of a contract of enpl oynent, either witten
or oral, which specifies atermof years, the enpl oynent rel ati onship

is presurmed at will. Paul v. Lankenau Hospital, 569 A. 2d 346 ( Pa.

1990). As ageneral rule, inthe absence of a specific statutory or
contractual restriction, Pennsyl vani a does not recogni ze a cause of
action for wongful discharge of anat-will enpl oyee. 1d. at 348.
Nor has plaintiff all eged any facts whi ch woul d support a fi ndi ng
t hat his di scharge t hreatened cl early mandat ed public policy so as

toconme withinthe exceptiontothe general rule. Geary v. United

States Steel Corp., 319 A . 2d 174 (Pa. 1974).

Plaintiff argues though that he is not an at-wll
enpl oyee. Plaintiff's positionis based onthe allegation that when
he was hi red, he was gi ven verbal assurances by def endant that he
couldremaininhis positionsolong as he perforned hisjobina
sati sfactory nanner. This may or nmay not be so; yet, the
Pennsyl vani a courts have consi stently held that such generalized
assurances are i nsufficient torebut the presunption of at-wl|

enpl oynent. See Murray v. Commercial Unionlns. Co., 782 F. 2d 432,

435 (3d Cir. 1986) (citing authorities).

Plaintiff al so contends that the claimis actionable
because def endant di scharged hi mwith a specificintent to harm
That theory of recovery holds, in substance, that public policyis

violated i f an enpl oyer di scharges an at-will enployee for the



speci fic intent of harm ng t hat enpl oyee. However, Pennsyl vani a has

expressly rejectedthe specificintent toharmtheory. See Yetter

v. Ward Trucking Corp., 585 A 2d 1022 (Pa. Super.), appeal deni ed,

600 A. 2d 539 (Pa. 1991); McW Il lianms v. AT&T Informati on Systens,

Lnc., 728 F. Supp. 1186 (WD. Pa. 1990).

Finally, plaintiff argues that he should be permttedto
mai nt ai n t he acti on because the at-wi || presunption can be def eat ed
by establishing that the enpl oyee gave his enpl oyer additi onal
consi deration other than the services for which he was hired.
Plaintiff's argunent finds some support in Pennsylvanialaw. In

Darlingtonv. General Electric, 504 A 2d 306 (Pa. Super. 1986), the

Superior Court of Pennsylvania explained that the additional

consi deration contenplated by the rule is not sinply that which
normal | y attends an enpl oyee' s deci sionto forego one job opportunity
for another. Rather, it is such sufficient additional consideration
that would indicate that the enployee cane to the enpl oynent

rel ati onshi p with bargai ning strength greater than that of the usual

enpl oyee. The court cited as the classic exanple where a new
enpl oyee' s addi ti onal consi deration was t he sal e of t he enpl oyee's
busi ness to t he enpl oyer. Under those circunstances, such evi dence
woul d i ndi cate t hat t he parti es cont enpl at ed soret hi ng nore t han an

at-wi Il enploynment relationship.



Additionally, if the circunstances are such that a
term nation of therelationship by onepartywll result in a great
hardshi p or l oss to t he ot her---as was known at the tine t he contract
was made---this is a factor of great wei ght in show ng that the
parties contenplated other than an at-will relationshinp.

Accordingly, inCashdollar v. Mercy Hospital, 595 A 2d 70 (Pa. Super.

1991), the plaintiff accepted an of fer of an adm ni strative position
at Mercy Hospital in Pittsburgh, Pennsylvania. In doing so, he
resignedasimlar positioninVirginia. He alsosoldhis Virginia
home and noved his fam ly to Pittsburgh. Yet, after only sixteen
wor ki ng days he was abruptly di scharged. The Court hel d that,
because di scharge woul d constitute such a substanti al hardshi p under
t he circunstances, there was an i ssue of fact over whether the
parties had anticipated an at-will relationship.

No simlar facts are presented here. Plaintiff has
advanced no facts whi ch woul d substanti ate a fi ndi ng t hat he brought
any added consi derationto the job beyond his skill and aw Ilingness
to work. Nor is there evidence that plaintiff's discharge
constituted any substantial hardshi p beyond t hat which normal |y

attends a di sm ssal .

I11. CONCLUSI ON

10



Upon revi ew of the record as a whol e, we concl ude t hat
there is no issue of material fact and as a matter of |aw,
plaintiff's status was one of an enpl oyee at-will. As such, he
cannot maintainthis actioninwongful discharge and the def endant's

motion for summary judgnent shoul d be granted.

United States Magistrate Judge

Dat ed: June 11, 1992

cc: Al'l Counsel of Record
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